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(B) Before records are disclosed pursuant to divisions (A)(3), (6), (7),
and (9) of this section, the custodian of the records shall attempt to obtain
the patient's consent for the disclosure. No person shall reveal the contents
of a medical record of a patient except as authorized by law.

(C) The managing officer of a hospital who releases necessary medical
information under division (A)(3) of this section to allow an insurance
carrier or other third party payor to comply with section 5121.43 of the
Revised Code shall neither be subject to criminal nor civil liability.

Sec. 5122.341. (A) As used in this section:
(1) "Facility or agency" means, in the context of a person committed to

the department of mental health under sections 2945.37 to 2945.402 of the
Revised Code, any entity in which the department of mental health places
such a person.

(2) "Person committed to the department" means a person committed to
the department of mental health under sections 2945.37 to 2945.402 of the
Revised Code.

(B) No member of a board of directors, or employee, of a facility or
agency in which the department of mental health places a person committed
to the department is liable for injury or damages caused by any action or
inaction taken within the scope of the board member's official duties or
employee's employment relating to the commitment of, and services
provided to, the person committed to the department, unless the action or
inaction constitutes willful or wanton misconduct. A board member's or
employee's action or inaction does not constitute willful or wanton
misconduct if the board member or employee acted in good faith and
reasonably under the circumstances and with the knowledge reasonably
attributable to the board member or employee.

The immunity from liability conferred by this section is in addition to
and not in limitation of any immunity conferred by any other section of the
Revised Code or by judicial precedent.

Sec. 5123.01. As used in this chapter:
(A) "Chief medical officer" means the licensed physician appointed by

the managing officer of an institution for the mentally retarded with the
approval of the director of developmental disabilities to provide medical
treatment for residents of the institution.

(B) "Chief program director" means a person with special training and
experience in the diagnosis and management of the mentally retarded,
certified according to division (C) of this section in at least one of the
designated fields, and appointed by the managing officer of an institution for
the mentally retarded with the approval of the director to provide
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habilitation and care for residents of the institution.
(C) "Comprehensive evaluation" means a study, including a sequence of

observations and examinations, of a person leading to conclusions and
recommendations formulated jointly, with dissenting opinions if any, by a
group of persons with special training and experience in the diagnosis and
management of persons with mental retardation or a developmental
disability, which group shall include individuals who are professionally
qualified in the fields of medicine, psychology, and social work, together
with such other specialists as the individual case may require.

(D) "Education" means the process of formal training and instruction to
facilitate the intellectual and emotional development of residents.

(E) "Habilitation" means the process by which the staff of the institution
assists the resident in acquiring and maintaining those life skills that enable
the resident to cope more effectively with the demands of the resident's own
person and of the resident's environment and in raising the level of the
resident's physical, mental, social, and vocational efficiency. Habilitation
includes but is not limited to programs of formal, structured education and
training.

(F) "Health officer" means any public health physician, public health
nurse, or other person authorized or designated by a city or general health
district.

(G) "Home and community-based services" means medicaid-funded
home and community-based services specified in division (B)(1) of section
5111.87 of the Revised Code provided under the medicaid waiver
components the department of developmental disabilities administers
pursuant to section 5111.871 of the Revised Code. However, home and
community-based services provided under the medicaid waiver component
known as the transitions developmental disabilities waiver are to be
considered to be home and community-based services for the purposes of
this chapter only to the extent, if any, provided by the contract required by
section 5111.871 of the Revised Code regarding the waiver.

(H) "Indigent person" means a person who is unable, without substantial
financial hardship, to provide for the payment of an attorney and for other
necessary expenses of legal representation, including expert testimony.

(I) "Institution" means a public or private facility, or a part of a public or
private facility, that is licensed by the appropriate state department and is
equipped to provide residential habilitation, care, and treatment for the
mentally retarded.

(J) "Licensed physician" means a person who holds a valid certificate
issued under Chapter 4731. of the Revised Code authorizing the person to
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practice medicine and surgery or osteopathic medicine and surgery, or a
medical officer of the government of the United States while in the
performance of the officer's official duties.

(K) "Managing officer" means a person who is appointed by the director
of developmental disabilities to be in executive control of an institution for
the mentally retarded under the jurisdiction of the department.

(L) "Medicaid" has the same meaning as in section 5111.01 of the
Revised Code.

(M) "Medicaid case management services" means case management
services provided to an individual with mental retardation or other
developmental disability that the state medicaid plan requires.

(N) "Mentally retarded person" means a person having significantly
subaverage general intellectual functioning existing concurrently with
deficiencies in adaptive behavior, manifested during the developmental
period.

(O) "Mentally retarded person subject to institutionalization by court
order" means a person eighteen years of age or older who is at least
moderately mentally retarded and in relation to whom, because of the
person's retardation, either of the following conditions exist:

(1) The person represents a very substantial risk of physical impairment
or injury to self as manifested by evidence that the person is unable to
provide for and is not providing for the person's most basic physical needs
and that provision for those needs is not available in the community;

(2) The person needs and is susceptible to significant habilitation in an
institution.

(P) "A person who is at least moderately mentally retarded" means a
person who is found, following a comprehensive evaluation, to be impaired
in adaptive behavior to a moderate degree and to be functioning at the
moderate level of intellectual functioning in accordance with standard
measurements as recorded in the most current revision of the manual of
terminology and classification in mental retardation published by the
American association on mental retardation.

(Q) As used in this division, "substantial functional limitation,"
"developmental delay," and "established risk" have the meanings established
pursuant to section 5123.011 of the Revised Code.

"Developmental disability" means a severe, chronic disability that is
characterized by all of the following:

(1) It is attributable to a mental or physical impairment or a combination
of mental and physical impairments, other than a mental or physical
impairment solely caused by mental illness as defined in division (A) of
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section 5122.01 of the Revised Code.
(2) It is manifested before age twenty-two.
(3) It is likely to continue indefinitely.
(4) It results in one of the following:
(a) In the case of a person under three years of age, at least one

developmental delay or an established risk;
(b) In the case of a person at least three years of age but under six years

of age, at least two developmental delays or an established risk;
(c) In the case of a person six years of age or older, a substantial

functional limitation in at least three of the following areas of major life
activity, as appropriate for the person's age: self-care, receptive and
expressive language, learning, mobility, self-direction, capacity for
independent living, and, if the person is at least sixteen years of age,
capacity for economic self-sufficiency.

(5) It causes the person to need a combination and sequence of special,
interdisciplinary, or other type of care, treatment, or provision of services
for an extended period of time that is individually planned and coordinated
for the person.

(R) "Developmentally disabled person" means a person with a
developmental disability.

(S) "State institution" means an institution that is tax-supported and
under the jurisdiction of the department.

(T) "Residence" and "legal residence" have the same meaning as "legal
settlement," which is acquired by residing in Ohio for a period of one year
without receiving general assistance prior to July 17, 1995, under former
Chapter 5113. of the Revised Code, financial assistance under Chapter 5115.
of the Revised Code, or assistance from a private agency that maintains
records of assistance given. A person having a legal settlement in the state
shall be considered as having legal settlement in the assistance area in which
the person resides. No adult person coming into this state and having a
spouse or minor children residing in another state shall obtain a legal
settlement in this state as long as the spouse or minor children are receiving
public assistance, care, or support at the expense of the other state or its
subdivisions. For the purpose of determining the legal settlement of a person
who is living in a public or private institution or in a home subject to
licensing by the department of job and family services, the department of
mental health, or the department of developmental disabilities, the residence
of the person shall be considered as though the person were residing in the
county in which the person was living prior to the person's entrance into the
institution or home. Settlement once acquired shall continue until a person
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has been continuously absent from Ohio for a period of one year or has
acquired a legal residence in another state. A woman who marries a man
with legal settlement in any county immediately acquires the settlement of
her husband. The legal settlement of a minor is that of the parents, surviving
parent, sole parent, parent who is designated the residential parent and legal
custodian by a court, other adult having permanent custody awarded by a
court, or guardian of the person of the minor, provided that:

(1) A minor female who marries shall be considered to have the legal
settlement of her husband and, in the case of death of her husband or
divorce, she shall not thereby lose her legal settlement obtained by the
marriage.

(2) A minor male who marries, establishes a home, and who has resided
in this state for one year without receiving general assistance prior to July
17, 1995, under former Chapter 5113. of the Revised Code, financial
assistance under Chapter 5115. of the Revised Code, or assistance from a
private agency that maintains records of assistance given shall be considered
to have obtained a legal settlement in this state.

(3) The legal settlement of a child under eighteen years of age who is in
the care or custody of a public or private child caring agency shall not
change if the legal settlement of the parent changes until after the child has
been in the home of the parent for a period of one year.

No person, adult or minor, may establish a legal settlement in this state
for the purpose of gaining admission to any state institution.

(U)(1) "Resident" means, subject to division (R)(2) of this section, a
person who is admitted either voluntarily or involuntarily to an institution or
other facility pursuant to section 2945.39, 2945.40, 2945.401, or 2945.402
of the Revised Code subsequent to a finding of not guilty by reason of
insanity or incompetence to stand trial or under this chapter who is under
observation or receiving habilitation and care in an institution.

(2) "Resident" does not include a person admitted to an institution or
other facility under section 2945.39, 2945.40, 2945.401, or 2945.402 of the
Revised Code to the extent that the reference in this chapter to resident, or
the context in which the reference occurs, is in conflict with any provision
of sections 2945.37 to 2945.402 of the Revised Code.

(V) "Respondent" means the person whose detention, commitment, or
continued commitment is being sought in any proceeding under this chapter.

(W) "Working day" and "court day" mean Monday, Tuesday,
Wednesday, Thursday, and Friday, except when such day is a legal holiday.

(X) "Prosecutor" means the prosecuting attorney, village solicitor, city
director of law, or similar chief legal officer who prosecuted a criminal case

Am. Sub. H. B. No. 153 129th G.A.
2339



in which a person was found not guilty by reason of insanity, who would
have had the authority to prosecute a criminal case against a person if the
person had not been found incompetent to stand trial, or who prosecuted a
case in which a person was found guilty.

(Y) "Court" means the probate division of the court of common pleas.
(Z) "Supported living" has and "residential services" have the same

meaning meanings as in section 5126.01 of the Revised Code.
Sec. 5123.0412. (A) The department of developmental disabilities shall

charge each county board of developmental disabilities an annual fee equal
to one and one-half one-quarter per cent of the total value of all medicaid
paid claims for home and community-based services provided during the
year to an individual eligible for services from the county board. No county
board shall pass the cost of a fee charged to the county board under this
section on to another provider of these services.

(B) The fees collected under this section shall be deposited into the
ODDD administration and oversight fund and the ODJFS administration and
oversight fund, both of which are hereby created in the state treasury. The
portion of the fees to be deposited into the ODDD administration and
oversight fund and the portion of the fees to be deposited into the ODJFS
administration and oversight fund shall be the portion specified in an
interagency agreement entered into under division (C) of this section. The
department of developmental disabilities shall use the money in the ODDD
administration and oversight fund and the department of job and family
services shall use the money in the ODJFS administration and oversight
fund for both of the following purposes:

(1) Medicaid administrative costs, including administrative and
oversight costs of medicaid case management services and home and
community-based services. The administrative and oversight costs of
medicaid case management services and home and community-based
services shall include costs for staff, systems, and other resources the
departments need and dedicate solely to the following duties associated with
the services:

(a) Eligibility determinations;
(b) Training;
(c) Fiscal management;
(d) Claims processing;
(e) Quality assurance oversight;
(f) Other duties the departments identify.
(2) Providing technical support to county boards' local administrative

authority under section 5126.055 of the Revised Code for the services.
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(C) The departments of developmental disabilities and job and family
services shall enter into an interagency agreement to do both of the
following:

(1) Specify which portion of the fees collected under this section is to be
deposited into the ODDD administration and oversight fund and which
portion is to be deposited into the ODJFS administration and oversight fund;

(2) Provide for the departments to coordinate the staff whose costs are
paid for with money in the ODDD administration and oversight fund and the
ODJFS administration and oversight fund.

(D) The departments shall submit an annual report to the director of
budget and management certifying how the departments spent the money in
the ODDD administration and oversight fund and the ODJFS administration
and oversight fund for the purposes specified in division (B) of this section.

Sec. 5123.0413. The department of developmental disabilities, in
consultation with the department of job and family services, office of budget
and management, and county boards of developmental disabilities, shall
adopt rules in accordance with Chapter 119. of the Revised Code to
establish both of the following in the event a county property tax levy for
services for individuals with mental retardation or other developmental
disability fails:

(A) A method of paying for home and community-based services;
(B) A method of reducing the number of individuals a county board

would otherwise be required by section 5126.0512 of the Revised Code to
ensure are enrolled in a medicaid waiver component under which home and
community-based services are provided.

Sec. 5123.0417. (A) The director of developmental disabilities shall
establish one or more programs for individuals under twenty-one
twenty-two years of age who have intensive behavioral needs, including
such individuals with a primary diagnosis of autism spectrum disorder. The
programs may include one or more medicaid waiver components that the
director administers pursuant to section 5111.871 of the Revised Code. The
programs may do one or more of the following:

(1) Establish models that incorporate elements common to effective
intervention programs and evidence-based practices in services for children
with intensive behavioral needs;

(2) Design a template for individualized education plans and individual
service plans that provide consistent intervention programs and
evidence-based practices for the care and treatment of children with
intensive behavioral needs;

(3) Disseminate best practice guidelines for use by families of children
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with intensive behavioral needs and professionals working with such
families;

(4) Develop a transition planning model for effectively mainstreaming
school-age children with intensive behavioral needs to their public school
district;

(5) Contribute to the field of early and effective identification and
intervention programs for children with intensive behavioral needs by
providing financial support for scholarly research and publication of clinical
findings.

(B) The director of developmental disabilities shall collaborate with the
director of job and family services and consult with the executive director of
the Ohio center for autism and low incidence and university-based programs
that specialize in services for individuals with developmental disabilities
when establishing programs under this section.

Sec. 5123.0418. (A) In addition to other authority granted the director of
developmental disabilities for use of funds appropriated to the department of
developmental disabilities, the director may use such funds for the following
purposes:

(1) All of the following to assist persons with mental retardation or a
developmental disability remain in the community and avoid
institutionalization:

(a) Behavioral and short-term interventions;
(b) Residential services;
(c) Supported living.
(2) Respite care services;
(3) Staff training to help the following personnel serve persons with

mental retardation or a developmental disability in the community:
(a) Employees of, and personnel under contract with, county boards of

developmental disabilities;
(b) Employees of providers of supported living;
(c) Employees of providers of residential services;
(d) Other personnel the director identifies.
(B) The director may establish priorities for using funds for the purposes

specified in division (A) of this section. The director shall use the funds in a
manner consistent with the appropriations that authorize the director to use
the funds and all other state and federal laws governing the use of the funds.

Sec. 5123.0419. (A) The director of developmental disabilities may
establish an interagency workgroup on autism. The purpose of the
workgroup shall be to improve the coordination of the state's efforts to
address the service needs of individuals with autism spectrum disorders and
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the families of those individuals. In fulfilling this purpose, the director may
enter into interagency agreements with the government entities represented
by the members of the workgroup. The agreements may specify any or all of
the following:

(1) The roles and responsibilities of government entities that enter into
the agreements;

(2) Procedures regarding the receipt, transfer, and expenditure of funds
necessary to achieve the goals of the workgroup;

(3) The projects to be undertaken and activities to be performed by the
government entities that enter into the agreements.

(B) Money received from government entities represented by the
members of the workgroup shall be deposited into the state treasury to the
credit of the interagency workgroup on autism fund, which is hereby created
in the state treasury. Money credited to the fund shall be used by the
department of developmental disabilities solely to support the activities of
the workgroup.

Sec. 5123.051. (A) If the department of developmental disabilities
determines pursuant to an audit conducted under section 5123.05 of the
Revised Code or a reconciliation conducted under section 5123.18 of the
Revised Code that money is owed the state by a provider of a service or
program, the department may enter into a payment agreement with the
provider. The agreement shall include the following:

(1) A schedule of installment payments whereby the money owed the
state is to be paid in full within a period not to exceed one year;

(2) A provision that the provider may pay the entire balance owed at any
time during the term of the agreement;

(3) A provision that if any installment is not paid in full within
forty-five days after it is due, the entire balance owed is immediately due
and payable;

(4) Any other terms and conditions that are agreed to by the department
and the provider.

(B) The department may include a provision in a payment agreement
that requires the provider to pay interest on the money owed the state. The
department, in its discretion, shall determine whether to require the payment
of interest and, if it so requires, the rate of interest. Neither the obligation to
pay interest nor the rate of interest is subject to negotiation between the
department and the provider.

(C) If the provider fails to pay any installment in full within forty-five
days after its due date, the department shall certify the entire balance owed
to the attorney general for collection under section 131.02 of the Revised
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Code. The department may withhold funds from payments made to a
provider under section 5123.18 of the Revised Code to satisfy a judgment
secured by the attorney general.

(D) The purchase of service fund is hereby created. Money credited to
the fund shall be used solely for purposes of section 5123.05 of the Revised
Code.

Sec. 5123.171. As used in this section, "respite care" means appropriate,
short-term, temporary care provided to a mentally retarded or
developmentally disabled person to sustain the family structure or to meet
planned or emergency needs of the family.

The department of developmental disabilities shall provide respite care
services to persons with mental retardation or a developmental disability for
the purpose of promoting self-sufficiency and normalization, preventing or
reducing inappropriate institutional care, and furthering the unity of the
family by enabling the family to meet the special needs of a mentally
retarded or developmentally disabled person.

In order to be eligible for respite care services under this section, the
mentally retarded or developmentally disabled person must be in need of
habilitation services as defined in section 5126.01 of the Revised Code.

Respite care may be provided in a facility licensed under section
5123.19 of the Revised Code or certified as an intermediate care facility for
the mentally retarded under Title XIX of the "Social Security Act," 49 Stat.
620 (1935), 42 U.S.C. 301, as amended, or certified as a respite care home
under section 5126.05 of the Revised Code.

The department shall develop a system for locating vacant beds that are
available for respite care and for making information on vacant beds
available to users of respite care services. Facilities certified as intermediate
care facilities for the mentally retarded and facilities holding contracts with
the department for the provision of residential services under section
5123.18 of the Revised Code shall report vacant beds to the department but
shall not be required to accept respite care clients.

The director of developmental disabilities shall adopt, and may amend
or rescind, rules in accordance with Chapter 119. of the Revised Code for
both of the following:

(A) Certification by county boards of developmental disabilities of
respite care homes;

(B) Provision of respite care services authorized by this section. Rules
adopted under this division shall establish all of the following:

(1) A formula for distributing funds appropriated for respite care
services;
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(2) Standards for supervision, training and quality control in the
provision of respite care services;

(3) Eligibility criteria for emergency respite care services.
Sec. 5123.18. (A) As used in this section:
(1) "Contractor" means a person or government agency that enters into a

contract with the department of developmental disabilities under this
section.

(2) "Government agency" means a state agency as defined in section
117.01 of the Revised Code or a similar agency of a political subdivision of
the state.

(3) "Residential services" means the services necessary for an individual
with mental retardation or a developmental disability to live in the
community, including room and board, clothing, transportation, personal
care, habilitation, supervision, and any other services the department
considers necessary for the individual to live in the community.

(B)(1) The department of developmental disabilities may enter into a
contract with a person or government agency to provide residential services
to individuals with mental retardation or developmental disabilities in need
of residential services. Contracts for residential services shall be of the
following types:

(a) Companion home contracts - contracts under which the contractor is
an individual, the individual is the primary caregiver, and the individual
owns or leases and resides in the home in which the services are provided.

(b) Agency-operated companion home contracts - contracts under which
the contractor subcontracts, for purposes of coordinating the provision of
residential services, with one or more individuals who are primary
caregivers and own or lease and reside in the homes in which the services
are provided.

(c) Community home contracts - contracts for residential services under
which the contractor owns or operates a home that is used solely to provide
residential services.

(d) Combined agency-operated companion home and community home
contracts.

(2) A companion home contract shall cover not more than one home. An
agency-operated companion home contract or a community home contract
may cover more than one home.

(C) Contracts shall be in writing and shall provide for payment to be
made to the contractor at the times agreed to by the department and the
contractor. Each contract shall specify the period during which it is valid,
the amount to be paid for residential services, and the number of individuals
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for whom payment will be made. Contracts may be renewed.
(D) services. To be eligible to enter into a contract with the department

under this section, the a person or government agency entity and the home
in which the residential services are provided must meet all applicable
standards for licensing or certification by the appropriate government
agency entity. In addition, if the residential facility is operated as a nonprofit
entity, the members of the board of trustees or board of directors of the
facility must not have a financial interest in or receive financial benefit from
the facility, other than reimbursement for actual expenses incurred in
attending board meetings.

(E)(1) The department shall determine the payment amount assigned to
an initial contract. To the extent that the department determines sufficient
funds are available, the payment amount assigned to an initial contract shall
be equal to the average amount assigned to contracts for other homes that
are of the same type and size and serve individuals with similar needs,
except that if an initial contract is the result of a change of contractor or
ownership, the payment amount assigned to the contract shall be the lesser
of the amount assigned to the previous contract or the contract's total
adjusted predicted funding need calculated under division (I) of this section.

(2) A renewed contract shall be assigned a payment amount in
accordance with division (K) of this section.

(3) When a contractor relocates a home to another site at which
residential services are provided to the same individuals, the payment
amount assigned to the contract for the new home shall be the payment
amount assigned to the contract at the previous location.

(F)(1) Annually, a contractor shall complete an assessment of each
individual to whom the contractor provides residential services to predict the
individual's need for routine direct services staff. The department shall
establish by rule adopted in accordance with Chapter 119. of the Revised
Code the assessment instrument to be used by contractors to make
assessments. Assessments shall be submitted to the department not later than
the thirty-first day of January of each year.

A contractor shall submit a revised assessment for an individual if there
is a substantial, long-term change in the nature of the individual's needs. A
contractor shall submit revised assessments for all individuals receiving
residential services if there is a change in the composition of the home's
residents.

(2) Annually, a contractor shall submit a cost report to the department
specifying the costs incurred in providing residential services during the
immediately preceding calendar year. Only costs actually incurred by a
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contractor shall be reported on a cost report. Cost reports shall be prepared
according to a uniform chart of accounts approved by the department and
shall be submitted on forms prescribed by the department.

(3) The department shall not renew the contract held by a contractor
who fails to submit the assessments or cost reports required under this
division.

(4) The department shall adopt rules as necessary regarding the
submission of assessments and cost reports under this division. The rules
shall be adopted in accordance with Chapter 119. of the Revised Code.

(G) Prior to renewing a contract entered into under this section, the
department shall compute the contract's total predicted funding need and
total adjusted predicted funding need. The department shall also compute
the contract's unmet funding need if the payment amount assigned to the
contract is less than the total adjusted predicted funding need. The results of
these calculations shall be used to determine the payment amount assigned
to the renewed contract.

(H)(1) A contract's total predicted funding need is an amount equal to
the sum of the predicted funding needs for the following cost categories:

(a) Routine direct services staff;
(b) Dietary, program supplies, and specialized staff;
(c) Facility and general services;
(d) Administration.
(2) Based on the assessments submitted by the contractor, the

department shall compute the contract's predicted funding need for the
routine direct services staff cost category by multiplying the number of
direct services staff predicted to be necessary for the home by the sum of the
following:

(a) Entry level wages paid during the immediately preceding cost
reporting period to comparable staff employed by the county board of
developmental disabilities of the county in which the home is located;

(b) Fringe benefits and payroll taxes as determined by the department
using state civil service statistics from the same period as the cost reporting
period.

(3) The department shall establish by rule adopted in accordance with
Chapter 119. of the Revised Code the method to be used to compute the
predicted funding need for the dietary, program supplies, and specialized
staff cost category; the facility and general services cost category; and the
administration cost category. The rules shall not establish a maximum
amount that may be attributed to the dietary, program supplies, and
specialized staff cost category. The rules shall establish a process for
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determining the combined maximum amount that may be attributed to the
facility and general services cost category and the administration cost
category.

(I)(1) A contract's total adjusted predicted funding need is the contract's
total predicted funding need with adjustments made for the following:

(a) Inflation, as provided under division (I)(2) of this section;
(b) The predicted cost of complying with new requirements established

under federal or state law that were not taken into consideration when the
total predicted funding need was computed;

(c) Changes in needs based on revised assessments submitted by the
contractor.

(2) In adjusting the total predicted funding need for inflation, the
department shall use either the consumer price index compound annual
inflation rate calculated by the United States department of labor for all
items or another index or measurement of inflation designated in rules that
the department shall adopt in accordance with Chapter 119. of the Revised
Code.

When a contract is being renewed for the first time, and the contract is
to begin on the first day of July, the inflation adjustment applied to the
contract's total predicted funding need shall be the estimated rate of inflation
for the calendar year in which the contract is renewed. If the consumer price
index is being used, the department shall base its estimate on the rate of
inflation calculated for the three-month period ending the thirty-first day of
March of that calendar year. If another index or measurement is being used,
the department shall base its estimate on the most recent calculations of the
rate of inflation available under the index or measurement. Each year
thereafter, the inflation adjustment shall be estimated in the same manner,
except that if the estimated rate of inflation for a year is different from the
actual rate of inflation for that year, the difference shall be added to or
subtracted from the rate of inflation estimated for the next succeeding year.

If a contract begins at any time other than July first, the inflation
adjustment applied to the contract's total predicted funding need shall be
determined by a method comparable to that used for contracts beginning
July first. The department shall adopt rules in accordance with Chapter 119.
of the Revised Code establishing the method to be used.

(J) A contract's unmet funding need is the difference between the
payment amount assigned to the contract and the total adjusted predicted
funding need, if the payment amount assigned is less than the total adjusted
predicted funding need.

(K) The payment amount to be assigned to a contract being renewed
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shall be determined by comparing the total adjusted predicted funding need
with the payment amount assigned to the current contract.

(1) If the payment amount assigned to the current contract equals or
exceeds the total adjusted predicted funding need, the payment amount
assigned to the renewed contract shall be the same as that assigned to the
current contract, unless a reduction is made pursuant to division (L) of this
section.

(2) If the payment amount assigned to the current contract is less than
the total adjusted predicted funding need, the payment amount assigned to
the renewed contract shall be increased if the department determines that
funds are available for such increases. The amount of a contract's increase
shall be the same percentage of the available funds that the contract's unmet
funding need is of the total of the unmet funding need for all contracts.

(L) When renewing a contract provided for in division (B) of this
section other than a companion home contract, the department may reduce
the payment amount assigned to a renewed contract if the sum of the
contractor's allowable reported costs and the maximum efficiency incentive
is less than ninety-one and one-half per cent of the amount received
pursuant to this section during the immediately preceding contract year.

The department shall adopt rules in accordance with Chapter 119. of the
Revised Code establishing a formula to be used in computing the maximum
efficiency incentive, which shall be at least four per cent of the weighted
average payment amount to be made to all contractors during the contract
year. The maximum efficiency incentive shall be computed annually.

(M) The department may increase the payment amount assigned to a
contract based on the contract's unmet funding need at times other than
when the contract is renewed. The department may develop policies for
determining priorities in making such increases.

(N)(1) In addition to the contracts provided for in division (B) of this
section, the department may enter into the following contracts:

(a) A contract to pay the cost of beginning operation of a new home that
is to be funded under a companion home contract, agency-operated
companion home contract, community home contract, or combined
agency-operated companion home and community home contract.

(b) A contract to pay the cost associated with increasing the number of
individuals served by a home funded under a companion home contract,
agency-operated companion home contract, community home contract, or
combined agency-operated companion home and community home contract.

(2) The department shall adopt rules as necessary regarding contracts
entered into under this division. The rules shall be adopted in accordance
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with Chapter 119. of the Revised Code.
(O) Except for companion home contracts, the department shall conduct

a reconciliation of the amount earned under a contract and the actual costs
incurred by the contractor. An amount is considered to have been earned for
delivering a service at the time the service is delivered. The department shall
adopt rules in accordance with Chapter 119. of the Revised Code
establishing procedures for conducting reconciliations.

A reconciliation shall be based on the annual cost report submitted by
the contractor. If a reconciliation reveals that a contractor owes money to the
state, the amount owed shall be collected in accordance with section
5123.051 of the Revised Code.

When conducting reconciliations, the department shall review all
reported costs that may be affected by transactions required to be reported
under division (B)(3) of section 5123.172 of the Revised Code. If the
department determines that such transactions have increased the cost
reported by a contractor, the department may disallow or adjust the cost
allowable for payment. The department shall adopt rules in accordance with
Chapter 119. of the Revised Code establishing standards for disallowances
or adjustments.

(P) The department may audit the contracts it enters into under this
section. Audits may be conducted by the department or an entity with which
the department contracts to perform the audits. The department shall adopt
rules in accordance with Chapter 119. of the Revised Code establishing
procedures for conducting audits.

An audit may include the examination of a contractor's financial books
and records, the costs incurred by a contractor in providing residential
services, and any other relevant information specified by the department. An
audit shall not be commenced more than four years after the expiration of
the contract to be audited, except in cases where the department has
reasonable cause to believe that a contractor has committed fraud.

If an audit reveals that a contractor owes money to the state, the amount
owed, subject to an adjudication hearing under this division, shall be
collected in accordance with section 5123.051 of the Revised Code. If an
audit reveals that a reconciliation conducted under this section resulted in
the contractor erroneously paying money to the state, the department shall
refund the money to the contractor, or, in lieu of making a refund, the
department may offset the erroneous payment against any money
determined as a result of the audit to be owed by the contractor to the state.
The department is not required to pay interest on any money refunded under
this division.
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In conducting audits or making determinations of amounts owed by a
contractor and amounts to be refunded or offset, the department shall not be
bound by the results of reconciliations conducted under this section, except
with regard to cases involving claims that have been certified pursuant to
section 5123.051 of the Revised Code to the attorney general for collection
for which a full and final settlement has been reached or a final judgment
has been made from which all rights of appeal have expired or been
exhausted.

Not later than ninety days after an audit's completion, the department
shall provide the contractor a copy of a report of the audit. The report shall
state the findings of the audit, including the amount of any money the
contractor is determined to owe the state.

(Q) The department shall adopt rules specifying the amount that will be
allowed under a reconciliation or audit for the cost incurred by a contractor
for compensation of owners, administrators, and other personnel. The rules
shall be adopted in accordance with Chapter 119. of the Revised Code.

(R) Each contractor shall, for at least seven years, maintain fiscal
records related to payments received pursuant to this section.

(S) The department may enter into shared funding agreements with
other government agencies to fund contracts entered into under this section.
The amount of each agency's share of the cost shall be determined through
negotiations with the department. The department's share shall not exceed
the amount it would have paid without entering into the shared funding
agreement, nor shall it be reduced by any amounts contributed by the other
parties to the agreement.

(T) Except as provided in section 5123.194 of the Revised Code, an
individual who receives residential services pursuant to divisions (A)
through (U) of this section and the individual's liable relatives or guardians
shall pay support charges in accordance with Chapter 5121. of the Revised
Code.

(U) The department may make reimbursements or payments for any of
the following pursuant to rules adopted under this division:

(1) Unanticipated, nonrecurring costs associated with the health or
habilitation of a person who resides in a home funded under a contract
provided for in division (B) of this section;

(2) The cost of staff development training for contractors if the director
of developmental disabilities has given prior approval for the training;

(3) Fixed costs that the department, pursuant to the rules, determines
relate to the continued operation of a home funded under a contract provided
for in division (B) of this section when a short term vacancy occurs and the
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contractor has diligently attempted to fill the vacancy.
The department shall adopt rules in accordance with Chapter 119. of the

Revised Code establishing standards for use in determining which costs it
may make payment or reimbursements for under this division.

(V) In addition to the rules required or authorized to be adopted under
this section, the department may adopt any other rules necessary to
implement divisions (A) through (U) of this section. The rules shall be
adopted in accordance with Chapter 119. of the Revised Code.

(W) The department may delegate to county boards of developmental
disabilities its authority under this section to negotiate and enter into
contracts or subcontracts for residential services. In the event that it elects to
delegate its authority, the department shall adopt rules in accordance with
Chapter 119. of the Revised Code for the boards' administration of the
contracts or subcontracts. In administering the contracts or subcontracts, the
boards shall be subject to all applicable provisions of Chapter 5126. of the
Revised Code and shall not be subject to the provisions of divisions (A) to
(V) of this section.

Subject to the department's rules, a board may require the following to
contribute to the cost of the residential services an individual receives
pursuant to this division: the individual or the individual's estate, the
individual's spouse, the individual's guardian, and, if the individual is under
age eighteen, either or both of the individual's parents. Chapter 5121. of the
Revised Code shall not apply to individuals or entities that are subject to
making contributions under this division. In calculating contributions to be
made under this division, a board, subject to the department's rules, may
allow an amount to be kept for meeting the personal needs of the individual
who receives residential services.

Sec. 5123.19. (A) As used in this section and in sections 5123.191,
5123.193, 5123.194, 5123.196, 5123.197, 5123.198, and 5123.20 of the
Revised Code:

(1)(a) "Residential facility" means a home or facility in which a
mentally retarded or developmentally disabled person resides, except the
home of a relative or legal guardian in which a mentally retarded or
developmentally disabled person resides, a respite care home certified under
section 5126.05 of the Revised Code, a county home or district home
operated pursuant to Chapter 5155. of the Revised Code, or a dwelling in
which the only mentally retarded or developmentally disabled residents are
in an independent living arrangement or are being provided supported
living.

(b) "Intermediate care facility for the mentally retarded" means a
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residential facility that is considered an intermediate care facility for the
mentally retarded for the purposes of Chapter 5111. of the Revised Code.

(2) "Political subdivision" means a municipal corporation, county, or
township.

(3) "Independent living arrangement" means an arrangement in which a
mentally retarded or developmentally disabled person resides in an
individualized setting chosen by the person or the person's guardian, which
is not dedicated principally to the provision of residential services for
mentally retarded or developmentally disabled persons, and for which no
financial support is received for rendering such service from any
governmental agency by a provider of residential services.

(4) "Licensee" means the person or government agency that has applied
for a license to operate a residential facility and to which the license was
issued under this section.

(5) "Related party" has the same meaning as in section 5123.16 of the
Revised Code except that "provider" as used in the definition of "related
party" means a person or government entity that held or applied for a license
to operate a residential facility, rather than a person or government entity
certified to provide supported living.

(B) Every person or government agency desiring to operate a residential
facility shall apply for licensure of the facility to the director of
developmental disabilities unless the residential facility is subject to section
3721.02, 3722.04 5119.73, 5103.03, or 5119.20 of the Revised Code.
Notwithstanding Chapter 3721. of the Revised Code, a nursing home that is
certified as an intermediate care facility for the mentally retarded under Title
XIX of the "Social Security Act," 79 Stat. 286 (1965), 42 U.S.C.A. 1396, as
amended, shall apply for licensure of the portion of the home that is certified
as an intermediate care facility for the mentally retarded.

(C) Subject to section 5123.196 of the Revised Code, the director of
developmental disabilities shall license the operation of residential facilities.
An initial license shall be issued for a period that does not exceed one year,
unless the director denies the license under division (D) of this section. A
license shall be renewed for a period that does not exceed three years, unless
the director refuses to renew the license under division (D) of this section.
The director, when issuing or renewing a license, shall specify the period for
which the license is being issued or renewed. A license remains valid for the
length of the licensing period specified by the director, unless the license is
terminated, revoked, or voluntarily surrendered.

(D) If it is determined that an applicant or licensee is not in compliance
with a provision of this chapter that applies to residential facilities or the
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rules adopted under such a provision, the director may deny issuance of a
license, refuse to renew a license, terminate a license, revoke a license, issue
an order for the suspension of admissions to a facility, issue an order for the
placement of a monitor at a facility, issue an order for the immediate
removal of residents, or take any other action the director considers
necessary consistent with the director's authority under this chapter
regarding residential facilities. In the director's selection and administration
of the sanction to be imposed, all of the following apply:

(1) The director may deny, refuse to renew, or revoke a license, if the
director determines that the applicant or licensee has demonstrated a pattern
of serious noncompliance or that a violation creates a substantial risk to the
health and safety of residents of a residential facility.

(2) The director may terminate a license if more than twelve consecutive
months have elapsed since the residential facility was last occupied by a
resident or a notice required by division (K) of this section is not given.

(3) The director may issue an order for the suspension of admissions to
a facility for any violation that may result in sanctions under division (D)(1)
of this section and for any other violation specified in rules adopted under
division (H)(2) of this section. If the suspension of admissions is imposed
for a violation that may result in sanctions under division (D)(1) of this
section, the director may impose the suspension before providing an
opportunity for an adjudication under Chapter 119. of the Revised Code.
The director shall lift an order for the suspension of admissions when the
director determines that the violation that formed the basis for the order has
been corrected.

(4) The director may order the placement of a monitor at a residential
facility for any violation specified in rules adopted under division (H)(2) of
this section. The director shall lift the order when the director determines
that the violation that formed the basis for the order has been corrected.

(5) If the director determines that two or more residential facilities
owned or operated by the same person or government entity are not being
operated in compliance with a provision of this chapter that applies to
residential facilities or the rules adopted under such a provision, and the
director's findings are based on the same or a substantially similar action,
practice, circumstance, or incident that creates a substantial risk to the health
and safety of the residents, the director shall conduct a survey as soon as
practicable at each residential facility owned or operated by that person or
government entity. The director may take any action authorized by this
section with respect to any facility found to be operating in violation of a
provision of this chapter that applies to residential facilities or the rules
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adopted under such a provision.
(6) When the director initiates license revocation proceedings, no

opportunity for submitting a plan of correction shall be given. The director
shall notify the licensee by letter of the initiation of the proceedings. The
letter shall list the deficiencies of the residential facility and inform the
licensee that no plan of correction will be accepted. The director shall also
send a copy of the letter to the county board of developmental disabilities.
The county board shall send a copy of the letter to each of the following:

(a) Each resident who receives services from the licensee;
(b) The guardian of each resident who receives services from the

licensee if the resident has a guardian;
(c) The parent or guardian of each resident who receives services from

the licensee if the resident is a minor.
(7) Pursuant to rules which shall be adopted in accordance with Chapter

119. of the Revised Code, the director may order the immediate removal of
residents from a residential facility whenever conditions at the facility
present an immediate danger of physical or psychological harm to the
residents.

(8) In determining whether a residential facility is being operated in
compliance with a provision of this chapter that applies to residential
facilities or the rules adopted under such a provision, or whether conditions
at a residential facility present an immediate danger of physical or
psychological harm to the residents, the director may rely on information
obtained by a county board of developmental disabilities or other
governmental agencies.

(9) In proceedings initiated to deny, refuse to renew, or revoke licenses,
the director may deny, refuse to renew, or revoke a license regardless of
whether some or all of the deficiencies that prompted the proceedings have
been corrected at the time of the hearing.

(E) The director shall establish a program under which public
notification may be made when the director has initiated license revocation
proceedings or has issued an order for the suspension of admissions,
placement of a monitor, or removal of residents. The director shall adopt
rules in accordance with Chapter 119. of the Revised Code to implement
this division. The rules shall establish the procedures by which the public
notification will be made and specify the circumstances for which the
notification must be made. The rules shall require that public notification be
made if the director has taken action against the facility in the
eighteen-month period immediately preceding the director's latest action
against the facility and the latest action is being taken for the same or a
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substantially similar violation of a provision of this chapter that applies to
residential facilities or the rules adopted under such a provision. The rules
shall specify a method for removing or amending the public notification if
the director's action is found to have been unjustified or the violation at the
residential facility has been corrected.

(F)(1) Except as provided in division (F)(2) of this section, appeals from
proceedings initiated to impose a sanction under division (D) of this section
shall be conducted in accordance with Chapter 119. of the Revised Code.

(2) Appeals from proceedings initiated to order the suspension of
admissions to a facility shall be conducted in accordance with Chapter 119.
of the Revised Code, unless the order was issued before providing an
opportunity for an adjudication, in which case all of the following apply:

(a) The licensee may request a hearing not later than ten days after
receiving the notice specified in section 119.07 of the Revised Code.

(b) If a timely request for a hearing that includes the licensee's current
address is made, the hearing shall commence not later than thirty days after
the department receives the request.

(c) After commencing, the hearing shall continue uninterrupted, except
for Saturdays, Sundays, and legal holidays, unless other interruptions are
agreed to by the licensee and the director.

(d) If the hearing is conducted by a hearing examiner, the hearing
examiner shall file a report and recommendations not later than ten days
after the last of the following:

(i) The close of the hearing;
(ii) If a transcript of the proceedings is ordered, the hearing examiner

receives the transcript;
(iii) If post-hearing briefs are timely filed, the hearing examiner receives

the briefs.
(e) A copy of the written report and recommendation of the hearing

examiner shall be sent, by certified mail, to the licensee and the licensee's
attorney, if applicable, not later than five days after the report is filed.

(f) Not later than five days after the hearing examiner files the report
and recommendations, the licensee may file objections to the report and
recommendations.

(g) Not later than fifteen days after the hearing examiner files the report
and recommendations, the director shall issue an order approving,
modifying, or disapproving the report and recommendations.

(h) Notwithstanding the pendency of the hearing, the director shall lift
the order for the suspension of admissions when the director determines that
the violation that formed the basis for the order has been corrected.
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(G) Neither a person or government agency whose application for a
license to operate a residential facility is denied nor a related party of the
person or government agency may apply for a license to operate a
residential facility before the date that is one year after the date of the denial.
Neither a licensee whose residential facility license is revoked nor a related
party of the licensee may apply for a residential facility license before the
date that is five years after the date of the revocation.

(H) In accordance with Chapter 119. of the Revised Code, the director
shall adopt and may amend and rescind rules for licensing and regulating the
operation of residential facilities, including intermediate care facilities for
the mentally retarded. The rules for intermediate care facilities for the
mentally retarded may differ from those for other residential facilities. The
rules shall establish and specify the following:

(1) Procedures and criteria for issuing and renewing licenses, including
procedures and criteria for determining the length of the licensing period
that the director must specify for each license when it is issued or renewed;

(2) Procedures and criteria for denying, refusing to renew, terminating,
and revoking licenses and for ordering the suspension of admissions to a
facility, placement of a monitor at a facility, and the immediate removal of
residents from a facility;

(3) Fees for issuing and renewing licenses, which shall be deposited into
the program fee fund created under section 5123.033 of the Revised Code;

(4) Procedures for surveying residential facilities;
(5) Requirements for the training of residential facility personnel;
(6) Classifications for the various types of residential facilities;
(7) Certification procedures for licensees and management contractors

that the director determines are necessary to ensure that they have the skills
and qualifications to properly operate or manage residential facilities;

(8) The maximum number of persons who may be served in a particular
type of residential facility;

(9) Uniform procedures for admission of persons to and transfers and
discharges of persons from residential facilities;

(10) Other standards for the operation of residential facilities and the
services provided at residential facilities;

(11) Procedures for waiving any provision of any rule adopted under
this section.

(I) Before issuing a license, the director of the department or the
director's designee shall conduct a survey of the residential facility for
which application is made. The director or the director's designee shall
conduct a survey of each licensed residential facility at least once during the
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period the license is valid and may conduct additional inspections as needed.
A survey includes but is not limited to an on-site examination and
evaluation of the residential facility, its personnel, and the services provided
there.

In conducting surveys, the director or the director's designee shall be
given access to the residential facility; all records, accounts, and any other
documents related to the operation of the facility; the licensee; the residents
of the facility; and all persons acting on behalf of, under the control of, or in
connection with the licensee. The licensee and all persons on behalf of,
under the control of, or in connection with the licensee shall cooperate with
the director or the director's designee in conducting the survey.

Following each survey, unless the director initiates a license revocation
proceeding, the director or the director's designee shall provide the licensee
with a report listing any deficiencies, specifying a timetable within which
the licensee shall submit a plan of correction describing how the deficiencies
will be corrected, and, when appropriate, specifying a timetable within
which the licensee must correct the deficiencies. After a plan of correction is
submitted, the director or the director's designee shall approve or disapprove
the plan. A copy of the report and any approved plan of correction shall be
provided to any person who requests it.

The director shall initiate disciplinary action against any department
employee who notifies or causes the notification to any unauthorized person
of an unannounced survey of a residential facility by an authorized
representative of the department.

(J) In addition to any other information which may be required of
applicants for a license pursuant to this section, the director shall require
each applicant to provide a copy of an approved plan for a proposed
residential facility pursuant to section 5123.042 of the Revised Code. This
division does not apply to renewal of a license or to an applicant for an
initial or modified license who meets the requirements of section 5123.193
or 5123.197 of the Revised Code.

(K) A licensee shall notify the owner of the building in which the
licensee's residential facility is located of any significant change in the
identity of the licensee or management contractor before the effective date
of the change if the licensee is not the owner of the building.

Pursuant to rules which shall be adopted in accordance with Chapter
119. of the Revised Code, the director may require notification to the
department of any significant change in the ownership of a residential
facility or in the identity of the licensee or management contractor. If the
director determines that a significant change of ownership is proposed, the
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director shall consider the proposed change to be an application for
development by a new operator pursuant to section 5123.042 of the Revised
Code and shall advise the applicant within sixty days of the notification that
the current license shall continue in effect or a new license will be required
pursuant to this section. If the director requires a new license, the director
shall permit the facility to continue to operate under the current license until
the new license is issued, unless the current license is revoked, refused to be
renewed, or terminated in accordance with Chapter 119. of the Revised
Code.

(L) A county board of developmental disabilities, the legal rights
service, and any interested person may file complaints alleging violations of
statute or department rule relating to residential facilities with the
department. All complaints shall be in writing and shall state the facts
constituting the basis of the allegation. The department shall not reveal the
source of any complaint unless the complainant agrees in writing to waive
the right to confidentiality or until so ordered by a court of competent
jurisdiction.

The department shall adopt rules in accordance with Chapter 119. of the
Revised Code establishing procedures for the receipt, referral, investigation,
and disposition of complaints filed with the department under this division.

(M) The department shall establish procedures for the notification of
interested parties of the transfer or interim care of residents from residential
facilities that are closing or are losing their license.

(N) Before issuing a license under this section to a residential facility
that will accommodate at any time more than one mentally retarded or
developmentally disabled individual, the director shall, by first class mail,
notify the following:

(1) If the facility will be located in a municipal corporation, the clerk of
the legislative authority of the municipal corporation;

(2) If the facility will be located in unincorporated territory, the clerk of
the appropriate board of county commissioners and the fiscal officer of the
appropriate board of township trustees.

The director shall not issue the license for ten days after mailing the
notice, excluding Saturdays, Sundays, and legal holidays, in order to give
the notified local officials time in which to comment on the proposed
issuance.

Any legislative authority of a municipal corporation, board of county
commissioners, or board of township trustees that receives notice under this
division of the proposed issuance of a license for a residential facility may
comment on it in writing to the director within ten days after the director

Am. Sub. H. B. No. 153 129th G.A.
2359



mailed the notice, excluding Saturdays, Sundays, and legal holidays. If the
director receives written comments from any notified officials within the
specified time, the director shall make written findings concerning the
comments and the director's decision on the issuance of the license. If the
director does not receive written comments from any notified local officials
within the specified time, the director shall continue the process for issuance
of the license.

(O) Any person may operate a licensed residential facility that provides
room and board, personal care, habilitation services, and supervision in a
family setting for at least six but not more than eight persons with mental
retardation or a developmental disability as a permitted use in any
residential district or zone, including any single-family residential district or
zone, of any political subdivision. These residential facilities may be
required to comply with area, height, yard, and architectural compatibility
requirements that are uniformly imposed upon all single-family residences
within the district or zone.

(P) Any person may operate a licensed residential facility that provides
room and board, personal care, habilitation services, and supervision in a
family setting for at least nine but not more than sixteen persons with mental
retardation or a developmental disability as a permitted use in any
multiple-family residential district or zone of any political subdivision,
except that a political subdivision that has enacted a zoning ordinance or
resolution establishing planned unit development districts may exclude these
residential facilities from those districts, and a political subdivision that has
enacted a zoning ordinance or resolution may regulate these residential
facilities in multiple-family residential districts or zones as a conditionally
permitted use or special exception, in either case, under reasonable and
specific standards and conditions set out in the zoning ordinance or
resolution to:

(1) Require the architectural design and site layout of the residential
facility and the location, nature, and height of any walls, screens, and fences
to be compatible with adjoining land uses and the residential character of the
neighborhood;

(2) Require compliance with yard, parking, and sign regulation;
(3) Limit excessive concentration of these residential facilities.
(Q) This section does not prohibit a political subdivision from applying

to residential facilities nondiscriminatory regulations requiring compliance
with health, fire, and safety regulations and building standards and
regulations.

(R) Divisions (O) and (P) of this section are not applicable to municipal
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corporations that had in effect on June 15, 1977, an ordinance specifically
permitting in residential zones licensed residential facilities by means of
permitted uses, conditional uses, or special exception, so long as such
ordinance remains in effect without any substantive modification.

(S)(1) The director may issue an interim license to operate a residential
facility to an applicant for a license under this section if either of the
following is the case:

(a) The director determines that an emergency exists requiring
immediate placement of persons in a residential facility, that insufficient
licensed beds are available, and that the residential facility is likely to
receive a permanent license under this section within thirty days after
issuance of the interim license.

(b) The director determines that the issuance of an interim license is
necessary to meet a temporary need for a residential facility.

(2) To be eligible to receive an interim license, an applicant must meet
the same criteria that must be met to receive a permanent license under this
section, except for any differing procedures and time frames that may apply
to issuance of a permanent license.

(3) An interim license shall be valid for thirty days and may be renewed
by the director for a period not to exceed one hundred fifty days.

(4) The director shall adopt rules in accordance with Chapter 119. of the
Revised Code as the director considers necessary to administer the issuance
of interim licenses.

(T) Notwithstanding rules adopted pursuant to this section establishing
the maximum number of persons who may be served in a particular type of
residential facility, a residential facility shall be permitted to serve the same
number of persons being served by the facility on the effective date of the
rules or the number of persons for which the facility is authorized pursuant
to a current application for a certificate of need with a letter of support from
the department of developmental disabilities and which is in the review
process prior to April 4, 1986.

(U) The director or the director's designee may enter at any time, for
purposes of investigation, any home, facility, or other structure that has been
reported to the director or that the director has reasonable cause to believe is
being operated as a residential facility without a license issued under this
section.

The director may petition the court of common pleas of the county in
which an unlicensed residential facility is located for an order enjoining the
person or governmental agency operating the facility from continuing to
operate without a license. The court may grant the injunction on a showing
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that the person or governmental agency named in the petition is operating a
residential facility without a license. The court may grant the injunction,
regardless of whether the residential facility meets the requirements for
receiving a license under this section.

Sec. 5123.191. (A) The court of common pleas or a judge thereof in the
judge's county, or the probate court, may appoint a receiver to take
possession of and operate a residential facility licensed by the department of
developmental disabilities, in causes pending in such courts respectively,
when conditions existing at the facility present a substantial risk of physical
or mental harm to residents and no other remedies at law are adequate to
protect the health, safety, and welfare of the residents. Conditions at the
facility that may present such risk of harm include, but are not limited to,
instances when any of the following occur:

(1) The residential facility is in violation of state or federal law or
regulations.

(2) The facility has had its license revoked or procedures for revocation
have been initiated, or the facility is closing or intends to cease operations.

(3) Arrangements for relocating residents need to be made.
(4) Insolvency of the operator, licensee, or landowner threatens the

operation of the facility.
(5) The facility or operator has demonstrated a pattern and practice of

repeated violations of state or federal laws or regulations.
(B) A court in which a petition is filed pursuant to this section shall

notify the person holding the license for the facility and the department of
developmental disabilities of the filing. The court shall order the department
to notify the legal rights service, facility owner, facility operator, county
board of developmental disabilities, facility residents, and residents' parents
and guardians of the filing of the petition.

The court shall provide a hearing on the petition within five court days
of the time it was filed, except that the court may appoint a receiver prior to
that time if it determines that the circumstances necessitate such action.
Following a hearing on the petition, and upon a determination that the
appointment of a receiver is warranted, the court shall appoint a receiver and
notify the department of developmental disabilities and appropriate persons
of this action.

(C) A residential facility for which a receiver has been named is deemed
to be in compliance with section 5123.19 and Chapter 3721. of the Revised
Code for the duration of the receivership.

(D) When the operating revenue of a residential facility in receivership
is insufficient to meet its operating expenses, including the cost of bringing
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the facility into compliance with state or federal laws or regulations, the
court may order the state to provide necessary funding, except as provided
in division (K) of this section. The state shall provide such funding, subject
to the approval of the controlling board. The court may also order the
appropriate authorities to expedite all inspections necessary for the issuance
of licenses or the certification of a facility, and order a facility to be closed if
it determines that reasonable efforts cannot bring the facility into substantial
compliance with the law.

(E) In establishing a receivership, the court shall set forth the powers
and duties of the receiver. The court may generally authorize the receiver to
do all that is prudent and necessary to safely and efficiently operate the
residential facility within the requirements of state and federal law, but shall
require the receiver to obtain court approval prior to making any single
expenditure of more than five thousand dollars to correct deficiencies in the
structure or furnishings of a facility. The court shall closely review the
conduct of the receiver it has appointed and shall require regular and
detailed reports. The receivership shall be reviewed at least every sixty days.

(F) A receivership established pursuant to this section shall be
terminated, following notification of the appropriate parties and a hearing, if
the court determines either of the following:

(1) The residential facility has been closed and the former residents have
been relocated to an appropriate facility.

(2) Circumstances no longer exist at the facility that present a
substantial risk of physical or mental harm to residents, and there is no
deficiency in the facility that is likely to create a future risk of harm.

Notwithstanding division (F)(2) of this section, the court shall not
terminate a receivership for a residential facility that has previously operated
under another receivership unless the responsibility for the operation of the
facility is transferred to an operator approved by the court and the
department of developmental disabilities.

(G) The department of developmental disabilities may, upon its own
initiative or at the request of an owner, operator, or resident of a residential
facility, or at the request of a resident's guardian or relative, a county board
of developmental disabilities, or the legal rights service, petition the court to
appoint a receiver to take possession of and operate a residential facility.
When the department has been requested to file a petition by any of the
parties listed above, it shall, within forty-eight hours of such request, either
file such a petition or notify the requesting party of its decision not to file. If
the department refuses to file, the requesting party may file a petition with
the court requesting the appointment of a receiver to take possession of and
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operate a residential facility.
Petitions filed pursuant to this division shall include the following:
(1) A description of the specific conditions existing at the facility which

present a substantial risk of physical or mental harm to residents;
(2) A statement of the absence of other adequate remedies at law;
(3) The number of individuals residing at the facility;
(4) A statement that the facts have been brought to the attention of the

owner or licensee and that conditions have not been remedied within a
reasonable period of time or that the conditions, though remedied
periodically, habitually exist at the facility as a pattern or practice;

(5) The name and address of the person holding the license for the
facility and the address of the department of developmental disabilities.

The court may award to an operator appropriate costs and expenses,
including reasonable attorney's fees, if it determines that a petitioner has
initiated a proceeding in bad faith or merely for the purpose of harassing or
embarrassing the operator.

(H) Except for the department of developmental disabilities or a county
board of developmental disabilities, no party or person interested in an
action shall be appointed a receiver pursuant to this section.

To assist the court in identifying persons qualified to be named as
receivers, the director of developmental disabilities or the director's designee
shall maintain a list of the names of such persons. The director shall, in
accordance with Chapter 119. of the Revised Code, establish standards for
evaluating persons desiring to be included on such a list.

(I) Before a receiver enters upon the duties of that person, the receiver
must be sworn to perform the duties of receiver faithfully, and, with surety
approved by the court, judge, or clerk, execute a bond to such person, and in
such sum as the court or judge directs, to the effect that such receiver will
faithfully discharge the duties of receiver in the action, and obey the orders
of the court therein.

(J) Under the control of the appointing court, a receiver may bring and
defend actions in the receiver's own name as receiver and take and keep
possession of property.

The court shall authorize the receiver to do the following:
(1) Collect payment for all goods and services provided to the residents

or others during the period of the receivership at the same rate as was
charged by the licensee at the time the petition for receivership was filed,
unless a different rate is set by the court;

(2) Honor all leases, mortgages, and secured transactions governing all
buildings, goods, and fixtures of which the receiver has taken possession
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and continues to use, subject to the following conditions:
(a) In the case of a rental agreement, only to the extent of payments that

are for the use of the property during the period of the receivership;
(b) In the case of a purchase agreement only to the extent of payments

that come due during the period of the receivership;
(c) If the court determines that the cost of the lease, mortgage, or

secured transaction was increased by a transaction required to be reported
under division (B)(3) of section 5123.172 of the Revised Code, only to the
extent determined by the court to be the fair market value for use of the
property during the period of the receivership.

(3) If transfer of residents is necessary, provide for the orderly transfer
of residents by doing the following:

(a) Cooperating with all appropriate state and local agencies in carrying
out the transfer of residents to alternative community placements;

(b) Providing for the transportation of residents' belongings and records;
(c) Helping to locate alternative placements and develop discharge

plans;
(d) Preparing residents for the trauma of discharge;
(e) Permitting residents or guardians to participate in transfer or

discharge planning except when an emergency exists and immediate transfer
is necessary.

(4) Make periodic reports on the status of the residential program to the
appropriate state agency, county board of developmental disabilities,
parents, guardians, and residents;

(5) Compromise demands or claims;
(6) Generally do such acts respecting the residential facility as the court

authorizes.
(K) Neither the receiver nor the department of developmental

disabilities is liable for debts incurred by the owner or operator of a
residential facility for which a receiver has been appointed.

(L) The department of developmental disabilities may contract for the
operation of a residential facility in receivership. The department shall
establish the conditions of a contract. A condition may be the same as,
similar to, or different from a condition established by section 5123.18 of
the Revised Code and the rules adopted under that section for a contract
entered into under that section. Notwithstanding any other provision of law,
contracts that are necessary to carry out the powers and duties of the
receiver need not be competitively bid.

(M) The department of developmental disabilities, the department of job
and family services, and the department of health shall provide technical

Am. Sub. H. B. No. 153 129th G.A.
2365



assistance to any receiver appointed pursuant to this section.
Sec. 5123.194. In the case of an individual who resides in a residential

facility and is preparing to move into an independent living arrangement and
the individual's liable relative, the department of developmental disabilities
may waive the support collection requirements of sections 5121.04, and
5123.122, and 5123.18 of the Revised Code for the purpose of allowing
income or resources to be used to acquire items necessary for independent
living. The department shall adopt rules in accordance with section 111.15
of the Revised Code to implement this section, including rules that establish
the method the department shall use to determine when an individual is
preparing to move into an independent living arrangement.

Sec. 5123.352. There is hereby created in the state treasury the
community developmental disabilities trust fund. The director of
developmental disabilities, not later than sixty days after the end of each
fiscal year, shall certify to the director of budget and management the
amount of all the unexpended, unencumbered balances of general revenue
fund appropriations made to the department of developmental disabilities for
the fiscal year, excluding appropriations for rental payments to the Ohio
public facilities commission, and the amount of any other funds held by the
department in excess of amounts necessary to meet the department's
operating costs and obligations pursuant to this chapter and Chapter 5126. of
the Revised Code. On receipt of the certification, the director of budget and
management shall transfer cash to the trust fund in an amount up to, but not
exceeding, the total of the amounts certified by the director of
developmental disabilities, except in cases in which the transfer will involve
more than twenty million dollars. In such cases, the director of budget and
management shall notify the controlling board and must receive the board's
approval of the transfer prior to making the transfer.

All moneys in the trust fund shall be distributed used for purposes
specified in accordance with section 5126.19 5123.0418 of the Revised
Code.

Sec. 5123.42. (A) Beginning nine months after March 31, 2003,
MR/DD personnel who are not specifically authorized by other provisions
of the Revised Code to administer prescribed medications, perform
health-related activities, or perform tube feedings may do so pursuant to this
section as part of the specialized services the MR/DD personnel provide to
individuals with mental retardation and developmental disabilities in the
following categories:

(1) Recipients of early intervention, preschool, and school-age services
offered or provided pursuant to this chapter or Chapter 5126. of the Revised
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Code;
(2) Recipients of adult services offered or provided pursuant to this

chapter or Chapter 5126. of the Revised Code;
(3) Recipients of family support services offered or provided pursuant to

this chapter or Chapter 5126. of the Revised Code;
(4) Recipients of services from certified supported living providers, if

the services are offered or provided pursuant to this chapter or Chapter
5126. of the Revised Code;

(5) Recipients of residential support services from certified home and
community-based services providers, if the services are received in a
community living arrangement that includes not more than four individuals
with mental retardation and developmental disabilities and the services are
offered or provided pursuant to this chapter or Chapter 5126. of the Revised
Code;

(6) Recipients of services not included in divisions (A)(1) to (5) of this
section that are offered or provided pursuant to this chapter or Chapter 5126.
of the Revised Code;

(7) Residents of a residential facility with five or fewer resident beds;
(8) Residents of a residential facility with at least six but not more than

sixteen resident beds;
(9) Residents of a residential facility with seventeen or more resident

beds who are on a field trip from the facility, if all of the following are the
case:

(a) The field trip is sponsored by the facility for purposes of complying
with federal medicaid statutes and regulations, state medicaid statutes and
rules, or other federal or state statutes, regulations, or rules that require the
facility to provide habilitation, community integration, or normalization
services to its residents.

(b) Not more than five ten field trip participants are residents who have
health needs requiring the administration of prescribed medications,
excluding participants who self-administer prescribed medications or
receive assistance with self-administration of prescribed medications.

(c) The facility staffs the field trip with MR/DD personnel in such a
manner that one person will administer prescribed medications, perform
health-related activities, or perform tube feedings for not more than two four
participants if one or both more of those participants have health needs
requiring the person to administer prescribed medications through a
gastrostomy or jejunostomy tube.

(d) According to the instructions of a health care professional acting
within the scope of the professional's practice, the health needs of the
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participants who require administration of prescribed medications by
MR/DD personnel are such that the participants must receive the
medications during the field trip to avoid jeopardizing their health and
safety.

(B)(1) In the case of recipients of early intervention, preschool, and
school-age services, as specified in division (A)(1) of this section, all of the
following apply:

(a) With nursing delegation, MR/DD personnel may perform
health-related activities.

(b) With nursing delegation, MR/DD personnel may administer oral and
topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(2) In the case of recipients of adult services, as specified in division
(A)(2) of this section, all of the following apply:

(a) With nursing delegation, MR/DD personnel may perform
health-related activities.

(b) With nursing delegation, MR/DD personnel may administer oral and
topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(3) In the case of recipients of family support services, as specified in
division (A)(3) of this section, all of the following apply:

(a) Without nursing delegation, MR/DD personnel may perform
health-related activities.

(b) Without nursing delegation, MR/DD personnel may administer oral
and topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
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stable and labeled.
(e) With nursing delegation, MR/DD personnel may administer routine

doses of insulin through subcutaneous injections and insulin pumps.
(4) In the case of recipients of services from certified supported living

providers, as specified in division (A)(4) of this section, all of the following
apply:

(a) Without nursing delegation, MR/DD personnel may perform
health-related activities.

(b) Without nursing delegation, MR/DD personnel may administer oral
and topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(e) With nursing delegation, MR/DD personnel may administer routine
doses of insulin through subcutaneous injections and insulin pumps.

(5) In the case of recipients of residential support services from certified
home and community-based services providers, as specified in division
(A)(5) of this section, all of the following apply:

(a) Without nursing delegation, MR/DD personnel may perform
health-related activities.

(b) Without nursing delegation, MR/DD personnel may administer oral
and topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(e) With nursing delegation, MR/DD personnel may administer routine
doses of insulin through subcutaneous injections and insulin pumps.

(6) In the case of recipients of services not included in divisions (A)(1)
to (5) of this section, as specified in division (A)(6) of this section, all of the
following apply:

(a) With nursing delegation, MR/DD personnel may perform
health-related activities.

(b) With nursing delegation, MR/DD personnel may administer oral and
topical prescribed medications.
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(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(7) In the case of residents of a residential facility with five or fewer
beds, as specified in division (A)(7) of this section, all of the following
apply:

(a) Without nursing delegation, MR/DD personnel may perform
health-related activities.

(b) Without nursing delegation, MR/DD personnel may administer oral
and topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(e) With nursing delegation, MR/DD personnel may administer routine
doses of insulin through subcutaneous injections and insulin pumps.

(8) In the case of residents of a residential facility with at least six but
not more than sixteen resident beds, as specified in division (A)(8) of this
section, all of the following apply:

(a) With nursing delegation, MR/DD personnel may perform
health-related activities.

(b) With nursing delegation, MR/DD personnel may administer oral and
topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(9) In the case of residents of a residential facility with seventeen or
more resident beds who are on a field trip from the facility, all of the
following apply during the field trip, subject to the limitations specified in
division (A)(9) of this section:

(a) With nursing delegation, MR/DD personnel may perform
health-related activities.
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(b) With nursing delegation, MR/DD personnel may administer oral and
topical prescribed medications.

(c) With nursing delegation, MR/DD personnel may administer
prescribed medications through gastrostomy and jejunostomy tubes, if the
tubes being used are stable and labeled.

(d) With nursing delegation, MR/DD personnel may perform routine
tube feedings, if the gastrostomy and jejunostomy tubes being used are
stable and labeled.

(C) The authority of MR/DD personnel to administer prescribed
medications, perform health-related activities, and perform tube feedings
pursuant to this section is subject to all of the following:

(1) To administer prescribed medications, perform health-related
activities, or perform tube feedings for individuals in the categories
specified under divisions (A)(1) to (8) of this section, MR/DD personnel
shall obtain the certificate or certificates required by the department of
developmental disabilities and issued under section 5123.45 of the Revised
Code. MR/DD personnel shall administer prescribed medication, perform
health-related activities, and perform tube feedings only as authorized by the
certificate or certificates held.

(2) To administer prescribed medications, perform health-related
activities, or perform tube feedings for individuals in the category specified
under division (A)(9) of this section, MR/DD personnel shall successfully
complete the training course or courses developed under section 5123.43 of
the Revised Code for the MR/DD personnel. MR/DD personnel shall
administer prescribed medication, perform health-related activities, and
perform tube feedings only as authorized by the training completed.

(3) If nursing delegation is required under division (B) of this section,
MR/DD personnel shall not act without nursing delegation or in a manner
that is inconsistent with the delegation.

(4) The employer of MR/DD personnel shall ensure that MR/DD
personnel have been trained specifically with respect to each individual for
whom they administer prescribed medications, perform health-related
activities, or perform tube feedings. MR/DD personnel shall not administer
prescribed medications, perform health-related activities, or perform tube
feedings for any individual for whom they have not been specifically
trained.

(5) If the employer of MR/DD personnel believes that MR/DD
personnel have not or will not safely administer prescribed medications,
perform health-related activities, or perform tube feedings, the employer
shall prohibit the action from continuing or commencing. MR/DD personnel
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shall not engage in the action or actions subject to an employer's prohibition.
(D) In accordance with section 5123.46 of the Revised Code, the

department of developmental disabilities shall adopt rules governing its
implementation of this section. The rules shall include the following:

(1) Requirements for documentation of the administration of prescribed
medications, performance of health-related activities, and performance of
tube feedings by MR/DD personnel pursuant to the authority granted under
this section;

(2) Procedures for reporting errors that occur in the administration of
prescribed medications, performance of health-related activities, and
performance of tube feedings by MR/DD personnel pursuant to the authority
granted under this section;

(3) Other standards and procedures the department considers necessary
for implementation of this section.

Sec. 5123.45. (A) The department of developmental disabilities shall
establish a program under which the department issues certificates to the
following:

(1) MR/DD personnel, for purposes of meeting the requirement of
division (C)(1) of section 5123.42 of the Revised Code to obtain a certificate
or certificates to administer prescribed medications, perform health-related
activities, and perform tube feedings;

(2) Registered nurses, for purposes of meeting the requirement of
division (B)(1) of section 5123.441 of the Revised Code to obtain a
certificate or certificates to provide the MR/DD personnel training courses
developed under section 5123.43 of the Revised Code.

(B)(1) Except as provided in division (B)(2) of this section, to receive a
certificate issued under this section, MR/DD personnel and registered nurses
shall successfully complete the applicable training course or courses and
meet all other applicable requirements established in rules adopted pursuant
to this section. The department shall issue the appropriate certificate or
certificates to MR/DD personnel and registered nurses who meet the
requirements for the certificate or certificates.

(2) The department shall include provisions in the program for issuing
certificates to the following:

(a) MR/DD personnel and registered nurses who, on March 31, 2003,
are authorized to provide care to individuals with mental retardation and
developmental disabilities pursuant to section 5123.193 or sections
5126.351 to 5126.354 of the Revised Code were required to be included in
the certificate program pursuant to division (B)(2) of this section as that
division existed immediately before the effective date of this amendment. A
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person MR/DD personnel who receives receive a certificate under division
(B)(2)(a) of this section shall not administer insulin until the person has they
have been trained by a registered nurse who has received a certificate under
this section that allows the registered nurse to provide training courses to
MR/DD personnel in the administration of insulin.

(b) Registered nurses who, on March 31, 2003, are authorized to train
MR/DD personnel to provide care to individuals with mental retardation and
developmental disabilities pursuant to section 5123.193 or sections
5126.351 to 5126.354 of the Revised Code. A registered nurse who receives
a certificate under division (B)(2)(b) of this section shall not provide
training courses to MR/DD personnel in the administration of insulin unless
the registered nurse completes a course developed under section 5123.44 of
the Revised Code that enables the registered nurse to receive a certificate to
provide training courses to MR/DD personnel in the administration of
insulin.

(C) Certificates issued to MR/DD personnel are valid for one year and
may be renewed. Certificates issued to registered nurses are valid for two
years and may be renewed.

To be eligible for renewal, MR/DD personnel and registered nurses
shall meet the applicable continued competency requirements and
continuing education requirements specified in rules adopted under division
(D) of this section. In the case of registered nurses, continuing nursing
education completed in compliance with the license renewal requirements
established under Chapter 4723. of the Revised Code may be counted
toward meeting the continuing education requirements established in the
rules adopted under division (D) of this section.

(D) In accordance with section 5123.46 of the Revised Code, the
department shall adopt rules that establish all of the following:

(1) Requirements that MR/DD personnel and registered nurses must
meet to be eligible to take a training course;

(2) Standards that must be met to receive a certificate, including
requirements pertaining to an applicant's criminal background;

(3) Procedures to be followed in applying for a certificate and issuing a
certificate;

(4) Standards and procedures for renewing a certificate, including
requirements for continuing education and, in the case of MR/DD personnel
who administer prescribed medications, standards that require successful
demonstration of proficiency in administering prescribed medications;

(5) Standards and procedures for suspending or revoking a certificate;
(6) Standards and procedures for suspending a certificate without a
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hearing pending the outcome of an investigation;
(7) Any other standards or procedures the department considers

necessary to administer the certification program.
Sec. 5123.60. (A) A legal rights service is hereby created and

established to protect and advocate the rights of mentally ill persons,
mentally retarded persons, developmentally disabled persons, and other
disabled persons who may be represented by the service pursuant to division
(L) of this section; to receive and act upon complaints concerning
institutional and hospital practices and conditions of institutions for mentally
retarded or developmentally disabled persons and hospitals for the mentally
ill; and to assure that all persons detained, hospitalized, discharged, or
institutionalized, and all persons whose detention, hospitalization, discharge,
or institutionalization is sought or has been sought under this chapter or
Chapter 5122. of the Revised Code are fully informed of their rights and
adequately represented by counsel in proceedings under this chapter or
Chapter 5122. of the Revised Code and in any proceedings to secure the
rights of those persons. Notwithstanding the definitions of "mentally
retarded person" and "developmentally disabled person" in section 5123.01
of the Revised Code, the legal rights service shall determine who is a
mentally retarded or developmentally disabled person for purposes of this
section and sections 5123.601 to 5123.604 of the Revised Code.

(B)(1) In regard to those persons detained, hospitalized, or
institutionalized under Chapter 5122. of the Revised Code, the legal rights
service shall undertake formal representation only of those persons who are
involuntarily detained, hospitalized, or institutionalized pursuant to sections
5122.10 to 5122.15 of the Revised Code, and those voluntarily detained,
hospitalized, or institutionalized who are minors, who have been adjudicated
incompetent, who have been detained, hospitalized, or institutionalized in a
public hospital, or who have requested representation by the legal rights
service.

(2) If a person referred to in division (A) of this section voluntarily
requests in writing that the legal rights service terminate participation in the
person's case, such involvement shall cease.

(3) Persons described in divisions (A) and (B)(1) of this section who are
represented by the legal rights service are clients of the legal rights service.

(C) Any person voluntarily hospitalized or institutionalized in a public
hospital under division (A) of section 5122.02 of the Revised Code, after
being fully informed of the person's rights under division (A) of this section,
may, by written request, waive assistance by the legal rights service if the
waiver is knowingly and intelligently made, without duress or coercion.
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The waiver may be rescinded at any time by the voluntary patient or
resident, or by the voluntary patient's or resident's legal guardian.

(D)(1) The legal rights service commission is hereby created for the
purposes of appointing an administrator of the legal rights service, advising
the administrator, assisting the administrator in developing a budget,
advising the administrator in establishing and annually reviewing a strategic
plan, creating a procedure for filing and determination of grievances against
the legal rights service, and establishing general policy guidelines, including
guidelines for the commencement of litigation, for the legal rights service.
The commission may adopt rules to carry these purposes into effect and may
receive and act upon appeals of personnel decisions by the administrator.

(2) The commission shall consist of seven members. One member, who
shall serve as chairperson, shall be appointed by the chief justice of the
supreme court, three members shall be appointed by the speaker of the
house of representatives, and three members shall be appointed by the
president of the senate. At least two members shall have experience in the
field of developmental disabilities, and at least two members shall have
experience in the field of mental health. No member shall be a provider or
related to a provider of services to mentally retarded, developmentally
disabled, or mentally ill persons.

(3) Terms of office of the members of the commission shall be for three
years, each term ending on the same day of the month of the year as did the
term which it succeeds. Each member shall serve subsequent to the
expiration of the member's term until a successor is appointed and qualifies,
or until sixty days has elapsed, whichever occurs first. No member shall
serve more than two consecutive terms.

All vacancies in the membership of the commission shall be filled in the
manner prescribed for regular appointments to the commission and shall be
limited to the unexpired terms.

(4) The commission shall meet at least four times each year. Members
shall be reimbursed for their necessary and actual expenses incurred in the
performance of their official duties.

(5) The administrator of the legal rights service shall serve at the
pleasure of the commission.

The administrator shall be an attorney admitted to practice law in this
state. The salary of the administrator shall be established in accordance with
section 124.14 of the Revised Code.

(E) The legal rights service shall be completely independent of the
department of mental health and the department of developmental
disabilities and, notwithstanding section 109.02 of the Revised Code, shall
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also be independent of the office of the attorney general. The administrator
of the legal rights service, staff, and attorneys designated by the
administrator to represent persons detained, hospitalized, or institutionalized
under this chapter or Chapter 5122. of the Revised Code shall have ready
access to the following:

(1) During normal business hours and at other reasonable times, all
records, except records of community residential facilities and records of
contract agencies of county boards of developmental disabilities and boards
of alcohol, drug addiction, and mental health services, relating to
expenditures of state and federal funds or to the commitment, care,
treatment, and habilitation of all persons represented by the legal rights
service, including those who may be represented pursuant to division (L) of
this section, or persons detained, hospitalized, institutionalized, or receiving
services under this chapter or Chapter 340., 5119., 5122., or 5126. of the
Revised Code that are records maintained by the following entities
providing services for those persons: departments; institutions; hospitals;
boards of alcohol, drug addiction, and mental health services; county boards
of developmental disabilities; and any other entity providing services to
persons who may be represented by the service pursuant to division (L) of
this section;

(2) Any records maintained in computerized data banks of the
departments or boards or, in the case of persons who may be represented by
the service pursuant to division (L) of this section, any other entity that
provides services to those persons;

(3) During their normal working hours, personnel of the departments,
facilities, boards, agencies, institutions, hospitals, and other
service-providing entities;

(4) At any time, all persons detained, hospitalized, or institutionalized;
persons receiving services under this chapter or Chapter 340., 5119., 5122.,
or 5126. of the Revised Code; and persons who may be represented by the
service pursuant to division (L) of this section.

(5) Records of a community residential facility, a contract agency of a
board of alcohol, drug addiction, and mental health services, or a contract
agency of a county board of developmental disabilities with one of the
following consents:

(a) The consent of the person, including when the person is a minor or
has been adjudicated incompetent;

(b) The consent of the person's guardian of the person, if any, or the
parent if the person is a minor;

(c) No consent, if the person is unable to consent for any reason, and the
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guardian of the person, if any, or the parent of the minor, has refused to
consent or has not responded to a request for consent and either of the
following has occurred:

(i) A complaint regarding the person has been received by the legal
rights service;

(ii) The legal rights service has determined that there is probable cause
to believe that such person has been subjected to abuse or neglect.

(F) The administrator of the legal rights service shall do the following:
(1) Administer and organize the work of the legal rights service and

establish administrative or geographic divisions as the administrator
considers necessary, proper, and expedient;

(2) Adopt and promulgate rules that are not in conflict with rules
adopted by the commission and prescribe duties for the efficient conduct of
the business and general administration of the legal rights service;

(3) Appoint and discharge employees, and hire experts, consultants,
advisors, or other professionally qualified persons as the administrator
considers necessary to carry out the duties of the legal rights service;

(4) Apply for and accept grants of funds, and accept charitable gifts and
bequests;

(5) Prepare and submit a budget to the general assembly for the
operation of the legal rights service. At least thirty days prior to submitting
the budget to the general assembly, the administrator shall provide a copy of
the budget to the commission for review and comment. When submitting the
budget to the general assembly, the administrator shall include a copy of any
written comments returned by the commission to the administrator.

(6) Enter into contracts and make expenditures necessary for the
efficient operation of the legal rights service;

(7) Annually prepare a report of activities and submit copies of the
report to the governor, the chief justice of the supreme court, the president
of the senate, the speaker of the house of representatives, the director of
mental health, and the director of developmental disabilities, and make the
report available to the public;

(8) Upon request of the commission or of the chairperson of the
commission, report to the commission on specific litigation issues or
activities.

(G)(1) The legal rights service may act directly or contract with other
organizations or individuals for the provision of the services envisioned
under this section.

(2) Whenever possible, the administrator shall attempt to facilitate the
resolution of complaints through administrative channels. Subject to
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division (G)(3) of this section, if attempts at administrative resolution prove
unsatisfactory, the administrator may pursue any legal, administrative, and
other appropriate remedies or approaches that may be necessary to
accomplish the purposes of this section.

(3) The administrator may not pursue a class action lawsuit under
division (G)(2) of this section when attempts at administrative resolution of
a complaint prove unsatisfactory under that division unless both of the
following have first occurred:

(a) At least four members of the commission, by their affirmative vote,
have consented to the pursuit of the class action lawsuit;

(b) At least five members of the commission are present at the meeting
of the commission at which that consent is obtained.

(4) If compensation for the work of attorneys employed by the legal
rights service or another agency or political subdivision of the state is
awarded to the service in a class action lawsuit pursued by the service, the
compensation shall be limited to the actual hourly rate of pay for that legal
work.

(5) All records received or maintained by the legal rights service in
connection with any investigation, representation, or other activity under
this section shall be confidential and shall not be disclosed except as
authorized by the person represented by the legal rights service or, subject to
any privilege, a guardian of the person or parent of the minor. Subject to
division (G)(5)(7) of this section, relationships between personnel and the
agents of the legal rights service and its clients shall be fiduciary
relationships, and all communications shall be privileged as if between
attorney and client.

(5)(6) Any person who has been represented by the legal rights service
or who has applied for and been denied representation and who files a
grievance with the service concerning the representation or application may
appeal the decision of the service on the grievance to the commission. The
person may appeal notwithstanding any objections of the person's legal
guardian. The commission may examine any records relevant to the appeal
and shall maintain the confidentiality of any records that are required to be
kept confidential.

(H) The legal rights service, on the order of the administrator, with the
approval by an affirmative vote of at least four members of the commission,
may compel by subpoena the appearance and sworn testimony of any person
the administrator reasonably believes may be able to provide information or
to produce any documents, books, records, papers, or other information
necessary to carry out its duties. On the refusal of any person to produce or
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authenticate any requested documents, the legal rights service may apply to
the Franklin county court of common pleas to compel the production or
authentication of requested documents. If the court finds that failure to
produce or authenticate any requested documents was improper, the court
may hold the person in contempt as in the case of disobedience of the
requirements of a subpoena issued from the court, or a refusal to testify in
the court.

(I) The legal rights service may conduct public hearings.
(J) The legal rights service may request from any governmental agency

any cooperation, assistance, services, or data that will enable it to perform
its duties.

(K) In any malpractice action filed against the administrator of the legal
rights service, a member of the staff of the legal rights service, or an
attorney designated by the administrator to perform legal services under
division (E) of this section, the state shall, when the administrator, member,
or attorney has acted in good faith and in the scope of employment,
indemnify the administrator, member, or attorney for any judgment awarded
or amount negotiated in settlement, and for any court costs or legal fees
incurred in defense of the claim.

This division does not limit or waive, and shall not be construed to limit
or waive, any defense that is available to the legal rights service, its
administrator or employees, persons under a personal services contract with
it, or persons designated under division (E) of this section, including, but not
limited to, any defense available under section 9.86 of the Revised Code.

(L) In addition to providing services to mentally ill, mentally retarded,
or developmentally disabled persons, when a grant authorizing the provision
of services to other individuals is accepted pursuant to division (F)(4) of this
section, the legal rights service and its ombudsperson section may provide
advocacy or ombudsperson services to those other individuals and exercise
any other authority granted by this section or sections 5123.601 to 5123.604
of the Revised Code on behalf of those individuals. Determinations of
whether an individual is eligible for services under this division shall be
made by the legal rights service.

Sec. 5126.01. As used in this chapter:
(A) As used in this division, "adult" means an individual who is

eighteen years of age or over and not enrolled in a program or service under
Chapter 3323. of the Revised Code and an individual sixteen or seventeen
years of age who is eligible for adult services under rules adopted by the
director of developmental disabilities pursuant to Chapter 119. of the
Revised Code.
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